ESSENTIAL CALIFORNIA LEGAL CONTENT | WEEK OF FEBRUARY 14,2011 | VOL. 135, NO. 4

RECORDER

IH

An ALM Publication

Rebels get seat
at backroom
budget talks

Cheryl Miller

cmiller@alm.com

SACRAMENTO — In what
has become a yearly ritual,
Capitol staffers are huddling up
again with lawyers, judges and
labor groups to figure out how
to absorb another big hit to the
judiciary budget. This year,
however, some new faces have
joined the
closed-door
gatherings.

Legislative
leaders have in-
vited members of
the Alliance of

California Judges
capltal to join the budget
Accounts  taiks, which have

been the tradi-

tional realm of
representatives from the
2,600-member California Judg-
es Association, trial lawyers,
defense counsel and employee
groups. A recent meeting,
though, included alliance Di-
rectors Stephen White, presid-
ing judge of Sacramento Coun-
ty, and Kern County Superior
Court Judge David
Lampe.

“I'think it’s a recognition that
we’re very much stakeholders,”
White said, “and that any body
of several hundred judges
should be included in discus-
sions about the budget.”

The alliance’s inclusion sug-
gests a growing respect in
some legislative circles for the
fledgling judges group, which
one Capitol staffer credited
with “raising red flags” on
“credible issues” within the ju-
diciary. Chief among those is-
sues is the California Court
Case Management System, the
branch’s in-development com-
puter network that the state
auditor declared over-budget
and poorly managed.

CCMS, and the alliance’s op-
position to its continued fund-
ing, was a topic of discussion at
the recent meeting as was the
general desire to keep court-
houses open despite the cuts,
White said. No decisions were
made, however, and additional
talks are expected.

Asked if the alliance was
well-received at the meeting,
White said, “Certainly by the
legislative representatives.”
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Bonds case could test
ways to keep wired world
out of the jury box
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2011: The year of the IPO?

Amy Miller
amiller@alm.com

Lawyers in Silicon Valley predict
that 2011 could be the busiest year
for IPOs since the dot-com bubble
burst, if offerings in January and
February are any indication.

So far this year, at least seven
Bay Area companies have issued
or announced plans for an IPO.
The most anticipated debut is
LinkedIn Corp., which filed to go
public onJan. 27, without disclos-
ing exactly how much money it
plans to raise.

“It's anatural outgrowth of mar-
ketimprovements,” said DLA Pip-
er M&A partner Peter Astiz, who's
also global co-head of the firm’s
technology sector. “At the end of
the day, people are looking for real
returns on their investment, and
IPOs are the traditional source for
alot of those high-growth oppor-
tunities.”

The Bay Area isn't the only re-

GOING PUBLIC DLA aner M&A part-
ner Peter Astiz has worked on three
IPOs since the beginning of this year.
Last year he worked on four total.

gion seeing a surge in IPO activity
this year, thanks to growing stabil-
ityand confidence in the U.S. stock

markets. As of Feb. 11, 23 compa-
nies had gone public in the United
States so far this year, raising a to-
tal of $8 billion, according to
Greenwich, Conn.-based Renais-
sance Capital. That's a 313 percent
increase in dollar volume over this
time last year, when 13 companies
went public and raised $1.9 bil-
lion.

The tech sector accounted for
seven IPOs nationwide in the last
12 months, according to Renais-
sance, the most of any industry
sector. There were five health care
IPOs in the same period.

In Silicon Valley, business law-
yers say IPOs are keeping them
busier than they have been in
years. In the last two weeks, three
Bay Area companies advised by
Cooley lawyers have held public
offerings: Epocrates Inc., which
makes drugreference applications
for doctors’ mobile devices; Neo-
Photonics Corp., which makes cir-

See IPO page 4
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CASE SUMMARIES

Johnson & Johnson v. Superior
Court (Trejo)

Triable issues of material fact
existed as to whether drug
manufacturers’ purported failure
to provide adequate warnings
on ibuprofen product supported
claim for punitive damages.

Pineda v. Williams-Sonoma
Stores, Inc.

Under Song-Beverly Credit Card
Act of 1971, retailer could not
request and record customer's
ZIP code during credit card
transaction.
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Self-settled pooled trusts

There are ways persons receiving government assistance can
shelter additional assets to maintain their eligibility

l J . Thomas E. Beltran

Trusts and Estates

ersons with disabilities receiving

cash or other assets — successful

litigants in personal injury actions,

for example — must take care to
shelter the cash or assets received when
they are also recipients of needs-tested
public benefits such as Supplemental Se-
curity Income and Medicaid (known as
“Medi-Cal” in California). This is due to a
rule, typical of many programs, limiting as-
sets for public benefits recipients to no
more than $2,000, exclusive of certain ex-
empt assets such as a car or residence. For
anumber of reasons, alitigant with disabil-
ities will often elect to shelter the funds in
a special needs trust. The successful liti-
gant, establishing a special needs trust with
his or her own assets, would be both the
grantor (or settlor) and the beneficiary. The
resulting special needs trust is referred to
asa “firstparty,” “self-settled,” or “(d)(4)(A)"
special needs trust.

There are two factors which limit access
to this resource shelter. First, the person
with disabilities must meet the strict Social
Security test of disability, and second, the
person must be under the age of 65. There-
fore, an elderly person residing in a Medi-
Cal funded nursing home, who recovers in
asuit for nursing home abuse, for example,
would ironically, upon receipt of the award,
lose her Medi-Cal funding because her as-
sets would exceed the resource limits, and
an individual special needs trust would be
unavailable due to age. Except for a narrow
range of non-penalized transfers, that per-
son would then need to spend down the
assets to below the $2,000 asset limit before
Medicaid long-term care would resume. A
remedy is a self-settled (or first-party)
pooled special needs trust.

The federal authority governing the es-
tablishment of first-party special needs
trusts is found at §1917(d)(4)(A) of the So-
cial Security Act, known as the Omnibus
Budget Reconciliation Act of 1993 (OBRA
'93), codified at 42 U.S.C. 1396p(a)-(e). Post
OBRA ‘93, an individual disposing of re-
sources to become eligible for Medicaid
benefits may be penalized, depending
upon how the disposition of assets is char-
acterized.

TWO TYPES OF TRUSTS

Within the class of first-party trusts that
can be established under OBRA ’93, there
are two subclasses available in California
— individual trusts and pooled trusts, sim-
ilar to an attorney’s client trust account. In-
dividual first-party trusts, most likely num-
bering in the thousands in California, are

Thomas E. Beltran is in private practice in
Los Angeles. He focuses on disability-related
trust administration and serves as general
counsel to the nonprofit Proxy Parent Foun-
dation, an organization that helps bridge the
gap between the public and private sectors of
the mental health system by safeguarding ac-
cess to public entitlement funds and by pro-
viding family like services for people with
mental illness and other brain disorders. Bel-
tran may be reached at 310-444-3006.

far more common than pooled trusts, of
which there are approximately six.

With the exception of two very significant
distinctions concerning trust establish-
ment and a third, relating to termination,
individual and pooled special-needs trusts
are otherwise similar and accomplish the
same purpose — to shelter assets that oth-
erwise exceed the public benefits resource
limits, allowing future use by the person
with a disability to meet his or her unmet
need.

Inestablishing a (d)(4)(A) trust, the pub-
lic benefits recipient cannot establish the
trusthimself. It must instead be established
by a “parent, grandparent, legal guardian
of the individual, or a court”” (§1396p(d)(4)
(A)) By contrast, a (d)(4)(C) trust can be es-
tablished by the public benefits recipient,
in addition to those persons/entities.
(§1396p(d)(4)(C)(iii)) Even more signifi-
cant, however, is the absolute bar to estab-
lishment of a (d)(4)(A) trust by a person
over the age of 65. By contrast, the statu-
tory language of section (d)(4)(C) contains
no such restriction. Finally, upon termina-
tion, the remaining assetsin a (d)(4)(A), up
to the amount equal to the total medical
assistance paid by the state plan, are re-
turned to the state. The remaining assets in
a(d)(4)(C) trust can be retained by the non-
profit entity, with the state recovering the
remainder, if any, up to the amount equal
to the total medical assistance paid by the
state plan.

FEDERAL MEDICAID AGENCY
INCORRECTLY INFERS AGE LIMIT

The Centers for Medicare & Medicaid
Services (CMS) — the agency that oversees
the Medicaid and Medicare programs —
released a Massachusetts State Agency Re-
gional Bulletin, dated May 12, 2008, stating
that “a pooled trust may be established for
beneficiaries of any age.” This statement is
significant in that some commentators
have suggested either that Congress mis-
takenly omitted the reference to age in sec-
tion (d)(4)(C), or an alternative interpreta-
tion, that under the SSI program, an indi-
vidual, upon reaching age 65, is no longer
considered to be disabled because disabil-
ity benefits terminate and the individual
then becomes eligible for old age benefits.
The bulletin goes on to advise that “only
trusts established for a disabled individual
age 64 or younger are exempt from applica-
tion of the transfer of assets penalty provi-
sions (see §1917(c)(2)(B)(iv) of the act).” In
other words, the position taken in the bul-
letin is that the establishment of a (d)(4)(C)
trust by a person over the age of 65 will not
be penalized unless that person seeks long-
term care.

Fortunately, the bulletin is not control-
ling law; even regulations, promulgated
in accordance with the Administrative
Procedures Act, are not given deference
when they are inconsistent with congres-
sional intent and “arbitrary, capricious, or
manifestly contrary to the statute.” Chev-
ron, U.S.A., Inc. v. Natural Resources De-
fense Council, Inc., 467 U.S. 837 (1984).
Even if the bulletin had the force of areg-
ulation, the position taken by CMS con-
flicts with the plain language of the stat-
ute. Unlike regulations, however, the CMS
interpretation as stated in the bulletin has
not undergone the rigors of the Adminis-
trative Procedures Act and would not be
subject to the deference accorded regula-
tions. Christensen v. Harris County, 529

U.S. 576 (2000).

The opinion presented in the CMS bul-
letin rests upon the erroneous assump-
tion that when a person establishes a trust
with the funds, he or she gives up owner-
ship of those funds such that the estab-
lishment of a first-party special needs
trust can be penalized as a “transfer for
less than fair market value.” This assump-
tion fails to take into account the internal
construction of the statute, as well as the
basic Social Security Act principle that a
grantor of a first-party trust, upon funding
the trust, retains equitable ownership of
the trust assets.

ASSETS CONTINUE TO BE
THE SETTLOR'S

The general rule concerning irrevocable
trusts, subject to exceptions found in Sub-
section (d)(4), is thatassets placed in a self-
settled trust continue to be assets countable
or attributable to the individual by virtue
of his equitable ownership. As long as the
assets are used (or could be used) for the
benefit of the grantor/beneficiary, he con-
tinues to have an equitable interest in the
assets. This is what distinguishes a transfer
of assets (subsection (c)), from the estab-
lishment of a trust (subsection (d)).

The principal of equitable ownership is
demonstrated under social security law, in
the context of determining in-kind support.
Ifan SSIrecipientresidesin ahome without
paying rent, the rental value is considered
in-kind income, which reduces the month-
ly cash payment. But the Social Security
Administration’s Program Operations Man-
ual System (POMS) states that if the SSIre-
cipient resides rent-free in a home owned
by his or her special needs trust, he or she
is deemed to be the owner, on the basis of
his equitable ownership, and no in-kind
support is attributed to his rent-free use of
the home.

It is clear from the foregoing discussion
that there is no subsection (c) transfer pen-
alty for placing assets into a self-settled
trust, unless assets from the trust are then
transferred for “any other purpose” than the
benefitof “the individual,” or the assets can-
not be distributed for the benefit of the in-
dividual “under any circumstances.” There-
fore, it is incorrect to apply the subsection
(c) limitation for a transfer of assets to a
trust, including a trust established under
subsection (d)(4), when the trust is self-set-
tled and the trust assets can be expended,
but only for the benefit of the beneficiary.

When an individual establishes a special-
needs trust with his own assets, and the
trust is for his own benefit, the transaction
is not a transfer for purposes of long-term
Medicaid (which is governed by subsection
(c)), but an entirely different transaction —
it is the establishment of a trust, which is
governed by subsection (d). Thisis because
the settlor/beneficiary is not divested of
ownership, which is required for the trans-
action to be a transfer, but instead retains
equitable ownership of the trust assets.

Therefore, the statement in the bulletin
that “[w]hen a person places funds in a
trust, the person gives up ownership of
those funds. ... [s]ince the individual gener-
ally does not receive anything of compa-
rable valueinreturn,” is incorrect exceptin
avery specific context. That specific context
occurs in subsection (d), where the indi-
vidual places his or her assets into a trust
for his or her own benefit, and then such
assets are distributed in a manner that does

not benefit the individual/beneficiary, or
under the terms of the trust cannot be dis-
tributed under any circumstances for the
benefit of the grantor/beneficiary. In that
case, the transaction is partially recharac-
terized as a below-market transfer, which
is then penalized under subsection (c), to
the extent the trust assets can be distrib-
uted to someone other than the self-settlor,
or cannot be distributed at all.

CONCLUSION

The construction advanced by the CMS
inits regional bulletin is erroneous because
it fails to take into account the difference
between the establishment of a trust with
one’s own assets, which is governed by sub-
section (d), and a transfer of assets, which
is governed by subsection (c). CMS how-
ever, still regards its interpretation as au-
thoritative.

Elders with disabilities can place their as-
setsin a self-settled, pooled, special-needs
trusts without the imposition of the Med-
icaid transfer penalties. While the statutory
construction is clear, practitioners should
take certain precautions:

First, obtain court approval for the estab-
lishment of the trust (or self-settled trust
for a person aged 65 or over). Court estab-
lishment provides a forum where any ob-
jections, or questions about construction
raised by the Department of Health Care
Services, can be resolved before what will
be an irrevocable trust is established.

Second, although California’s Depart-
ment of Health Care Services has unoffi-
cially stated that it will not penalize the es-
tablishment of a pooled trust by a person
over the age of 65, for purposes of long-term
care, one should, in giving notice to the De-
partment of Health Care Services, puta syn-
opsis of the argument in the attorney-draft-
ed notice. One benefit of assuring that the
department is well aware of the transaction
and the basis therefore is to assure that col-
lateral or administrative estoppel attach-
es.
Third, care should be taken when the
pooled trustis established for a person aged
65 and over who receives or is anticipated
to again receive SSI because this is still un-
charted territory. The distinction between
a transfer of assets and establishment of a
trustunder the SSIrules is not quite as clear
as in the Medicaid statute. Notice should
be given to the Social Security Administra-
tion at the earliest opportunity to allow res-
olution. In fact, it may be wise to begin
working on the SSI issue as soon as it is
probable thatapooled trustwill be needed.
This is because it is unclear what position
the administration will take. POMS states
thata transfer of assets into apooled special
needs trust by a person over the age of 65
“may result in a transfer penalty.” There-
fore, one must exercise care in properly set-
ting up the SSI case. When the evidence is
that the elderly grantor cannot reasonably
live in a setting that is less restrictive than
a nursing-home, such notice may not be
necessary, because SSI would go into sus-
pense when a person resides in a Medicaid-
funded facility, and after 12 months Social
Security Administration benefits termi-
nate.

In Practice articles inform readers on de-
velopments in substantive law, practice issues
or law firm management. Contact Vitaly
Gashpar with submissions or questions at
vgashpar@alm.com.



